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Arnesh Kumar vs State Of Bihar & Anr on 2 July, 2014 e ~—

Supreme Court of India . k
Arnesh Kumar vs State Of Bihar & Anr on 2 July, 2014

Bench: Chandramauli Kr. Prasad, Pinaki Chandra Ghose
] REPORTABLE
IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NO. 1277 OF 2014
(@SPECIAL LEAVE PETITION (CRL.) No.9127 of 2013)

ARNESH KUMAR \ ' PR APPELLANT
VERSUS

STATE OF BIHAR & ANR. olevn RESPONDENTS

JUDGMENT

Chandramauli Kr. Prasad The petitioner apprehends his arrest in a case under Section 498-A of the
Indian Penal Code, 1860 (hereinafter called as IPC) and Section 4 of the Dowry Prohibition Act,
1961. The maximum sentence provided under Section 498-A IPC is imprisonment for a term which
may extend to three years and fine whereas the maximum sentence provided under Section 4 of the
Dowry Prohibition Act is two years and with fine. !

Petitioner happens to be the hustand of respondent no.2 Sweta Kiran. The marriage between them
was solemnized on 1st July, 2007. His attempt to secure anticipatory bail has failed and hence he
has knocked the door of this Court by way of this Special Leave Petition.

Leave granted.

In sum ar.d substznze, allegation levalled by the wife against the appellant is that demand of Rupees
eight lacs, a maruti car, an air-conditioner, television set etc. was made by her mother-in-law and
father-in-law and when this fact was brought to the appellants notice, he supported his mother and
threatened to marry another woman. It has been alleged that she was driven out of the matrimonial
home due to nonyfulfilment of the demand of dowry.

Denying these allegations, the appellant preferred an application for anticipatory bail which was
earlier rejected by the learned Sessions Judge and thereafter by the High Court.

There is phenomenal increase in matrimonial disputes in recent years. The institutior; of marriage is
greatly revered in this country. Section 498-A of the IPC was introduced with avowed object to
combat the menace of harassment to a woman at the hands of her husband and his reigtives. The
fact that Section 498-A is a cognizable and non-bailable offence has lent it a dubious place of pride
amongst the provisions that are used as weapons rather than shield by disgruniled wives. The
simplest way to harass is to get the husband and his relatives arrested under this provision. In a

Indian Kanoon - http:/indiankanoon.org/doc/2982624/ " 1
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(2) Where such a notice is issued to any person, it shall be the duty of that person to comply with the
terms of the notice.

Arnesh Kumar vs State Of Bihar & Anr on 2 July,' 2014

(3) Where such person complies and continues to comply with the notice, he shall not be arrested in
respect of the offence referred to in the notice unless, for reasons to be recorded, the police officer is
of the opinion that he ought to be arrested.

(4) Where such person, at any time, fails to comply with the terms of the notice or is unwilling to
identify himself, the police officer may, subject to such orders as may have been passed by a
competent Court in this behali, arrest him for the offence mentioned in the notice. Aforesaid
provision makes it clear that in all cases where the arrest of a person is not required under Section
41(1), Cr.PC, the police officer is required to issue notice directing the accused to appear before him
at a specified place and time. Law obliges such an accused to appear before the police officer and it
further mandates that if such an accused complies with the terms of notice he shall not be arrested,
unless for reasons to be recorded, the police office is of the opinion that the arrest is necessary. At
this stage also, the condition precedent for arrest as envisaged under Section 41 Cr.PC has to be
complied and shall be subject to the same scrutiny by the Magistrate as aforesaid.

We are of the opinion that if the provisions of Section 41, Cr.PC which authorises the police officer to

arrest an accused without an order from a Magistrate and without 2 warrant are scrupulously

\ enforced, the wrong committed by the police officers intentionally or unwittingly would be reversed

"\_ and the number of cases which come to the Court for grant of anticipatory bail will substantiaily

! reduce. We would like to emphasise thai the practice of mechanically reproducing in the case diary

all or most of the reasons contained in Section 41 Cr.PC for effecting arrest be discouraged and
discontinued.

Our endeavour in this judgment is to ensure that police officers do not arrest accused unnecessarily
and Magistrate do not authorise detention casually and mechanically. In order to ensure what we
have observed above, we give the following direction:

All the State Governments to instruct its police officers not to automatically arrest when a case
under Section 498-A of the IPC is registered but to satisfy themselves about the necessity for arrest
under the parameters laid down above flowing from Section 41, Cr.PC;

All police officers%e provided with a check list containing specified sub- clauses under Section

a(1)(b)GD;

The police officer shall forward the check list duiy filed and furnish the reasons and materiais which
necessitated the arrest, while forwarding/producing the accused before the Magistrate for further
deterncion;

The Magistrate while authorising detention of the accused shall peruse the report furniShed by the
police officer in terms aforesaid and only after recording its satisfaction, the Magistrate will

authorise detention;

Indian Kanoon - http:/_/indiankanoon.org/doc/2982624! : 5
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The decision not to arrest an accused, be forwarded to the Magistrate within two weeks from the
date of the institution of the case with a copy to the Magistrate which may be extended by the
Superintendent of police of the district for the reasons to be recorded in writing;

Arnesh Kumar vs State Of Bihar & Anr on 2 July,'2014

Notice of appearance in terms of Section 41A of Cr.PC be served on the accused within two weeks
from the date of institution of the case, which may be extended by the Superintendent of Police of
the District for the reasons to be recorded in writing;

Failure to comply with the directions aforesaid shall apart from rendering the pclice officers
concerned liable for departmental action, they shall also be liable to be punished for contempt of
court to be instituted before High Court having territorial jurisdiction.

Authorising detention without recording reasons as aforesaid by the judicial Magistrate concerned
shall be liable for departmental action by the appropriate High Court. ;

We hasten to add that the directions aforesaid shall not only apply to the cases under Section 498-A
of the I.P.C. or Section 4 of the Dowry Prohibition Act, the case in hand, but also such cases where
offence is punishable with imprisonment for a term which may be less than seven years or which

may extend to seven years; whether with or without fine.
‘We direct that a copy of this judgment be forwarded to the Chief Secretaries as also the Director

Generals of Police of all the Siate Governments and the Union Territories and the Registrar General
of all the High Courts for onward transmission and ensuring its compliance.

By order dated 31st of October, 2013, this Court had granted provisional bail to the appellant on
certain conditions. We make this order absolute,

In the result, we allow this appeal, making our aforesaid order dated 31st October, 2013 absolute;
with the directions aforesaid.

J (CHANDRAMAULI KR, PRASAD) J (PINAKI CHANDRA GHOSE) NEW DELHI, J uly 2, 2014.
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'REPORTABLE IN THE SUPREME COURT OF INDIA
INHERENT JURISDICTION

REVIEW PETITION (CRL.) NO.228 OF 2018
IN
CRIMINAL APPEAL NO.416 OF 2018

UNION OF INDIA .. PETITIONER
VERSUS
STATE GF MAHARASHTRA AND ORS. ....RESPONDENTS WITH
REVIEW PETITION (CRIMINAL) NO.275 OF 2018
IN
\ CRIMINAL APPEAL NO.416 OF 2018
JUDGMENT

ARUN MISHRA, J.

........... Para: 54.
The guidelines in (iii) and (iv) appear to have been issued in view
of the provisions contained in Section 18 of the Act of 1989; whereas
adequate safeguards have been provided by a purposive interpretaticn
by this Court in the case of State of M.P. v. R.K. Balothia, (1995) 3 SCC 42
221. The consistent view of this Court that if prima facie case has not
been made out attracting the provisions of SC/ST Act of 1989, in that
case, the bar created under section 18 on the grant of anticipatory bail
is not attracted. Thus, misuse of the provisions of the Act is intendec
to be taken care of by the decision above. In Kartar Singh (supra), a *
Constitution Bench of this Court has laid down that taking away the
said right of anticipatory bail would not amount to a violation of
Article 21 of the Constitution of India. Thus, prima facie it appears
that in the case of misuse of provisions, adequate safeguards are
provided in the decision menticned above.

( Cont... 2 )



@W ’%" @ZJ

/’ g (2)

......... Para: 57.

In case any person apprehends that he may be arrested,
harassed and implicated falsely, he can approach the High Court for
quashing the FIR under Section 482 as observed in State of Orissa v.

Debendra Nath Padhi, (2005) 1 SCC 568

... Para: 67.

We do not doubt that directions encroach upon the field reserved
for the legislature and against the concept of protective discrimination
in favour of downtrodden classes under Article 15(4) of the
Constitution and also impermissible within the parameters laid down
by this Court for exercise of powers under Article 142 of Constitution
of India. Resultantly, we are of the considered opinion that direction
Nos.(iii) and (iv) issued by this Court deserve to be and are hereby
recalled and consequently we hold that direction No. (v), also vanishes.
The review petitions are allowed to the extent mentioned above.
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" REPORTABLE IN THE SUPREME COURT OF INDIA QW"}T @m)

CIVIL ORIGINAL JURISDICTION
WRIT PETITION [C] NO. 1015 OF 2018
PRATHVI RAJ CHAUHAN -..PETITIONER(S)
VERSUS
UNION OF INDIA & ORS. ....RESPONDENTS
WITH WRIT PETITION [C] NO. 1016 OF 2018

JUDGMENT
ARUN MISHRA, J.

«. Para: 8.

Concerning the provisions contained in section 18A, suffice it to
observe that with respect to preliminary inquiry for registration of FIR,
we have already recalled the general directions (iii) and (iv) issued in
Dr. Subhash Kashinath’s case (supra). A preliminary inquiry is
permissible only in the circumstances as per the law laid down by a
Constitution Bench of this Court in Lalita Kumari v, Government of
U.P., (2014) 2 SCC 1, shall hold good as explained in the order passed
by this Court in the review petitions on 1.10.2019 and the amended
provisions of section 18A have to be interpreted accordingly.

.. Para: 10.

Concerning the apblicability of provisions of section 438 Cr.PC, it
shalf not apply to the cases under Act of 1989. However, if the
complaint does not make out a prima facie case for applicability of the
provisions of the Act of 1989, the bar created by section 18 and 18A (i)
shall not apply. We have clarified this aspect while deciding the review petitions.

«. Para: 11.

The court can, in exceptional cases, exercise power under
section 482 Cr.PC for quashing the cases to prevent misuse of
provisions on settled parameters, as already observed while deciding
the review petitions. The legal position is clear, and no argument to
the contrary has been raised.
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